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subsequently reviewed as the Superintending Canal Officer has no 
such power of review. My attention has been draw n to a decision of 
Full Bench in Deep Chand and others v. Additional Director, Con­
solidation of Holdings and another (1), th a t the  inherent powers 
reserved in section 151 of the Code of Civil Procedure cannot be 
resorted to for perm itting a judicial or quasi-judicial tribunal to 
vary or a lte r any order passed by it on the  ground that it was la te r f 
considered to be erroneous on the m erits. Moreover, the decision of 
the Superintending Canal Officer m ade more than  th ree years later 
on 18th M arch, 1987, though it had the effect of upsetting  his earlier 
decision of 31st of January , 1964, could not be deem ed to be in  the  
exercise of any power under the Act. His earlier decision of 31st 
of January , 1964, had become conclusive. Once the  decision m ads 
on the basis of sections 30-A and 30-B has been confirmed by the 
Superintending Canal Officer and the  scheme as approved by the 
Divisional Canal Officer has been accepted, it cannot subsequently 
be disturbed either by the Superintending Canal Officer him self or by 
any o ther authority. I t  is not necessary to refer to any other point 
sought to be m ade by  the  petitioner.

I find th a t to  the  facts of the case, the provisions of section 30-A
(1) (b) are  a ttracted  and not of section 20. The impugned order 
(A nnexure A ), passed by  the Superintending Canal Officer on 18th 
March, 1967, was w ithout jurisdiction and void. The petition is, 
therefore, allowed. The petitioner is entitled, in the circumstances, to 
the issuance of w rit of certiorari quashing the  im pugned order.
I order accordingly. In the circumstances, I w ill leave the  parties to 
bear their own costs.

R.N.M....  : ...
APPELLATE CIVIL 
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Held, that the Punjab Act 10 of 1960 amending the Punjab Pre-emption Act, 1913, 
has completely changed the basis of the law of pre-emption with regard to village 
immovable property and agricultural land by taking away the right of pre-emption 
which formerly vested in the whole line of heirs, however, remote and has given 
that right to a few specified relatives. As such, the brother and brother’s sons 
of the vendor as mentioned in section 15(1) (b), Secondly of the Act have equal 
and independent right of pre-emption and not by way of heirs.

Held, that the various provisions of the Punjab Pre-emption Act are to be 
construed in harmony rather in collision with each other. If section 13, is not 
to be rendered meaningless and section 17 otiose the word ‘or’ in the various 
clauses of section 15 has to be construed merely as a connecting term for persons 
having a co-ordinate status or equal right of pre-emption. It may be, read, 
as an alternative, disjunctive word only in the sense that as among these persons 
with co-ordinate rights mentioned in a particular clause, anyone may individually 
or jointly with the others in the same clause institute a suit for pre-emption.

Second  Appeal from the decree of the Court of the Senior Sub-Judge with 
Enhanced Appellate Powers, Hissar, dated the 17th October, 1962, affirming with 
costs that of the Sub-Judge, 1st Class, Hissar, dated the 11th February, 1960, grant- 
ing a decree for possession of 1 /2 of the suit land, through pre emption, of the other 
half in favour of the plaintiff and of the rival plaintiffs against the vendees and 
further ordering that both sets of the pre-emptors would deposit the amount by 
31 st March, 1960, failing which their suits would stand dismissed.

G. C. M ittal,A dvocate, fo r the Appellants.

R. C. D ogra, A dvocate, for Respondent No. 1

J udgment

Sarkaria, J.—The following pedigree table w ill be helpful in  
understanding the facts giving rise to th is Regular Second Appeal 
No. 351 of 1963: —

Sew a

Hira Plaintiff Jai Ram Vendor Binja Ram

Bir Singh 
(Plaintiff)

I

Bhura
(Plaintiff)

Gharsi
(Plaintiff)
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Ja i Ram (shown in the above pedigree table), sold his l /3 r d  share 
in 633 Kanals and 10 M arlas of agricultural land situated in  the 
area of village Sarsana, tehsil Hissar, for Rs. 5,000, by a registered 
deed, executed on 5th July, 1957, but registered on 1st March, 19.58.
Bir Singh, son of Binja Ram institu ted  Suit No. 125 on 9th May, 1959, 
for pre-em pting the sale on the ground tha t he was the vendor’s 
bro ther’s son. Another suit for pre-em ption was institu ted  by H ira f  
Lai, b rother of the vendor, and his sons, B hura and Gharsi, basing 
their claim on the provisions of clause secondly  of section 15(l)(b) of 
the Punjab Pre-em ption Act, 1913 (hereinafter referred  to as ‘the 
Act’). The tria l Court (Sub-Judge, 1st Class, Hissar) decreed the 
suits holding tha t Bir Singh plaintiff was entitled  to one-half, while 
Hira and his sons, Gharsi and Bhura were en titled  to the rem aining 
one-half of the property. Hira and his sons w ent up in  appeal to the 
Senior Subordinate Judge, Hissar, claiming th a t each of the plaintiff- 
pre-em ptors was entitled to l /4 th  of the suit property. The Senior 
Subordinate Judge by his crvpitic judgm ent, dismissed the appeal and 
affirmed the decree of the tria l Court. H ira and his sons have 
come up in second appeal to this Court.

The learned counsel for the appellants contends tha t the 
“brothers or bro ther’s son of the vendor”, m entioned in clause, 
secondly of section 15’ (l)(b) of the Act, have been given an equal 
and independent right of pre-emption by the statute. This, accord­
ing to the counsel, is the effect of the rem odelling of the previous 
Act and the omission of the words ‘in order of succession’ by the 
am endm ent of 1960. The learned counsel also seeks to  derive 
assistance from  the provisions of section 13, which says: —

“W henever according to the provisions of this Act a righ t of 
pre-emption vests in any class or group of persons the 
right m ay be exercised by all the m em bers of such class 
or group jointly, and if not exercised by  them  all jointly, 
by any two or more of them  jointly, and, if not exercised
by any two or more of them  jointly, by them  severally.”

In support of his contention, the learned counsel has referred   ̂
to a Single Bench judgm ent of this Court in  R.S.A. 1615 of 1960, 
decided on 20th March, 1962, by Gurdev Singh, J., which was con­
firmed in L etters P aten t Appeal by a Division Bench, consisting of
Dulat and R. P. Khosla, JJ ., It has also been urged th a t so far as
the distribution  of the property among the rival pre-em ptors is
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concerned, the case would fall under the residuary clause (e) of 
section 17 of the Act, and not under its clause (b). The argum ent 
is th a t under the Act, after the am endm ent of 1960, the righ t of 
pre-em ption has been given to  specified, persons and not to the 
whole line of heirs, and th a t the old concept of m aintaining the com­
pactness of the village community, based on the agnatic theory of 
succession, has been done away with. In  o ther words, it is con­
tended tha t the “brother and the bro ther’s sons” in  the present case 
are not claiming as ‘heirs’, but only as specified persons in  a group 
having an equal and independent righ t of pre-emption. I t is 
argued that section 17 cannot be so construed as to altogether take 
away the substantive right given by section 15. On th is point, 
reliance has been placed on Fateh Mohammad and another vs. 
Fateh Mohammad (1).

On the other hand, Mr. Dogra, the learned counsel for the 
rival pre-emptor, Bir Singh, contends th a t G harsi and Bhura 
plaintiffs had no independent right of pre-emption, bu t could claim 
only through their father, Hira, who had a preferential righ t as 
against his sons. It is m aintained th a t the principle of represen­
tation will apply to their case. I t  is im pliedly suggested th a t the 
w ord ‘o r’ in clause ‘secondly’ of section 15(l)(b) of the Act m eans 
tha t either the ‘bro ther’ (Hira) or his ‘sons’ (Gharsi and Bhura) had 
a  righ t of pre-emption, and, simultaneously, both of them  could not 
have th a t right. But so far as Bir Singh is concerned, says the 
counsel, the same is not true  because his father, Binja, is not a 
plaintiff and his uncle, Hira, could not under th e  said clause, re­
present him. According to the counsel, Bir Singh had  an indepen­
dent and equal righ t of pre-emption because he is not claiming along 
w ith and through his father, Binja. In  short, Mr. Dogra m aintains 
th a t the distribution of the suit property  among the rival pre- 
emptors should be per stirpes and not per capita.

I had reserved orders in th is case because the ru le laid down 
by the L etters P a ten t Bench in  Jangli and others v. Lakhm i Chand 
and others (2), was being reconsidered by a F u ll Bench of Ihis 
Court in L.P.A. 340 of 1964 (3). The judgm ent of the Full Bench

(1) 1947 PL.R. 160.
(2) I.L.R. (1965) 2 Punj. 823=1965 P.L.R. 919.
(3) I.L.R. (1968) 1 Punj. 104 (F.B.).
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lias since been pronounced on 29th Septem ber, 1967, and the  ratio 
of Jangli’s case has been over-ruled. The view taken  by the 
referring Bench consisting of Falshaw  and Khanna, JJ., to  the 
effect, ‘th a t section 13 is not in tended to confer any righ t of pre­
emption and th a t all th a t it m eans is th a t one out of a group of 
persons on whom a righ t of pre-em ption is conferred, can exercise 
th a t righ t alone when others are not inclined to do so, b u t he can 
only do so in respect of the whole of the land sold by jo int owners 
if he enjoys a righ t of pre-em ption in respect of each of the 
vendors’, has been approved. Only to  this ex ten t the decision of 
the Full Bench in L.P.A. 340 of 1964 (Moti Ram and others v. 
Bakhw ant Singh and others (3), is m aterial for the purpose of the 
case before me. The other points determ ined by the Full Bench 
do not arise in the instan t case.

Here, the points for determ ination concern the in terp reta tion  
of section 13, section 15(l)(b) secondly  and section 17 of the Act. 
The first question is: w hether this clause secondly read w ith sections 
13 and 17 confers on the bro ther and the b ro ther’s sons an  equal and 
independent righ t of pre-em ption in respect of the sale. The deter­
m ination of this question depends to a great ex ten t on the true  im port 
of the word ‘or’ used in the  various clauses of section 15. At first 
sight, the use of the word ‘or’ appears to resu lt in various a lterna­
tives being created and also in fixation of a p referen tial order 
among the persons grouped under a particu lar clause. In  that 
view of the m atter, the bro ther will have a preferential righ t of 
pre-em ption over the b ro ther’s sons of the vendor. T hat is to say, 
the  right of bro ther’s sons to pre-em pt would arise only if the 
bro ther does not exercise th a t right. Such an interpretation, in 
my view, w ill not only render nugatory the  provisions of section 
13, bu t will also m ake section 17 wholly redundant. This, there­
fore, does not seem to be the  correct approach. “An author”, says 
Maxwel, “m ust be supposed to  be consistent w ith  himself, and 
therefore, if at one place he expresses his m ind clearly, it  ought to 
be presum ed that he is well of the same m ind in another place 
unless it clearly appears th a t he has changed it. The w ork of the 
legislature is trea ted  in  the same m anner as th a t of any other 
au thor”. The various provisions of the Act, therefore, are to  be 
construed in harm ony ra ther than  in collision w ith each other. If 
section 13 is not to be rendered m eaningless and section 17 otiose, 
the word ‘or’ in the various clauses of section 15 has to be construed 
m erely as a connecting term  for persons having a co-ordinate status
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or equal righ t of pre-emption. It m ay be read, as an alternative, 
disjunctive word only in the sense th a t as among those persons w ith 
co-ordinate rights m entioned in a particu lar clause, anyone m ay 
individually or jointly  w ith the others in  the same clause (in view 
of section 13) institu te  a suit for pre-emption.

For fu rther elucidation of the point, it  w ill be w orthw hile to 
nave a  brief peep into the history of this enactm ent. In respect 
of agricultural land and village immovable property, pre-em ption 
in  Pun jab  enabled ancestral heirs to reta in  property  in  the  fam ily 
and thus to preserve the in tegrity  and homogeneity of the village 
comm unity by the exclusion of strangers. It was thus a branch of 
the tribal law of succession in land, and its origin is to  be found in  
the agnatic theory of succession. The Punjab Pre-em ption Act, 1913, 
recognised the  rights of the  relatives to claim pre-em ption (w ith 
regard to agricultural land and village im m ovable property) more 
liberally  than  the Punjab Laws Act. The m aterial p a rt of section 
15 of the Act of 1913 reads as follows: —

“15........The righ t of pre-em ption in  respect of agricultural
land and village immovable property shall vest—

(a) where the sale is by a sole owner or occupancy tenan t
or, in the case of land or property  jo intly  ow ned or 
held, is by all the co-sharers jointly, in  the  persons 
in order of succession, on the  death  of the  vendor or 
vendors, to inherit the land or property  sold;

(b) w here the sale is of a share out of jo in t land or property,
and is not made by all the  co-sharers jointly,—

firstly , in  the  lineal descendants of the vendor in  order of 
succession;

secondly, in  the co-sharers, if any, who are agnates in  order 
of succession;

thirdly, in  the persons, not included under firs tly  or secondly 
above, in  order of succession, who bu t for such sale would 
be entitled, on the death of the vendor, to inherit the 
land or property sold;

fourthly, in the co-sharers: ”
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The old section 15 aim ed to secure fam ily basis of the village, 
and when tha t failed, to preserve the in tegrity  of the  village. The 
broad principle was th a t the legal heirs came in  first, then  the  co­
sharers, then the village proprietors, and finally  the occupancy 
tenants. W ithin each of the groups, the  nearer in  succession ex­
cluded the m ore remote. This was the im port of the phrase ‘in 
order of succession’ occurring in  clauses (a) and (b) of the old 
section 15, which conferred the right of pre-em ption on the whole  
line of heirs and not m erely on the  nearest presum ptive heirs. The 
Amending Act 10 of 1960 rem odelled the old section, deleted the 
words 'in order of succession*, lim ited the righ t of pre-em ption on 
the basis of consanguinity to a few specified relatives: and intro­
duced a new feature as a m easure of land reform-giving tenants 
also a right of pre-emption in respect of land comprised in their 
tenancy. The Am ending Act left untouched the  old section 13. 
In the recast section 15 (as fu rther am ended by Punjab  Act No. 13 
of 1964), in sub-clause (1), clauses first, secondly, and thirdly, are 
classified only a few  nearest relatives who under the H indu Succes­
sion Act would be heirs of the vendors, U nder the First clause 
come ‘the son or daughter or son’s son or daughter’s son of the 
vendor’. U nder clause ‘secondly’ come ‘the b ro ther or b ro ther’s 
son of the vendor’. In  clause th irdly  are m entioned ‘the  fa ther’s 
brother or fa ther’s b ro ther’s son of the vendor’. Clause fourth ly  
relates to tenants. Persons m entioned in clause first w ill have 
priority over those m entioned in  clause secondly, and sim ilarly 
those specified in clause secondly w ill have a preferential righ t as 
against those m entioned in clause thirdly.

The preferential order fixed betw een persons in  one clause 
over those of the succeeding clause as also the  arrangem ent of the 
names of relatives in a particu lar clause, is no t strictly  according 
to the order of succession among heirs laid down by  the  H indu 
Succession Act. For instance, under th e  H indu Succession Act the  
property of a m ale H indu dying intestate, will, according to 
the  schedule appended under section 8 (class II), first 
goes to the father; then  to son’s daughter’s son, son’s daughter’s 
daughter, b ro ther and sister. Thereafter, th ere  is en try  No. 3 
under class II in  which four categories of cognates are m entioned. 
The ‘b ro ther’s son’ comes after 6 cognates and his nam e fin d s ' 
m ention in  en try  No. 4 under class II. The pre-em ption Act omits 
the  fa ther and the first tw o categories of heirs m entioned in  en try  
No. 2. I t  m entions b ro ther and thereafter omits all the  cognates 
heirs is en try  No. 3, and then  m entions b ro ther’s son.

I. L. R. Punjab and Haryana (1968) 1
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The amending Act has deleted clauses (c) and (d) of section 17, 
while clauses (a) (b) and (e) are allowed to rem ain as before.

The difficulty in this case arises w ith regard to th e  proper 
application of section 17. To some extent, this difficulty is the 
outcome of the piecemeal am endm ents made by the various P unjab  
Acts. W hereas Punjab  Act 10 of 1960, as already observed, has 
completely changed the basis of the law of pre-em ption w ith  regard 
to village immovable property and agricultural land by taking 
away the right of pre-emption which form erly vested in  the whole 
line of heirs howsoever remote, and given th a t righ t to a few 
specified relatives, it retains the old anachronistic phraseology, ‘if 
they  claim as heirs’ in clause (b) of section 17. To be m ore pre­
cise, if in the present case the brother (Hira) and the b ro ther’s sons 
(Bhura, Gharsi, and Bir Singh plaintiffs) of the vendor are deemed 
to be claiming pre-emption ‘as heirs’, then prima facie clause (b) 
of section 17 would appear to govern the case, and, in th a t event, 
the whole of the suit land would go to the brother, H ira plaintiff, 
and none to the other three plaintiffs who are the  brothers’ sons of 
the  vendor. Such an in terpretation will be tantam ount to giving 
a righ t by one hand (viz., sections 15 and 13) and taking away by 
the other. There is no direct authority  on the point as to  how  land 
would be d istributed among rival pre-em ptors claiming as specified 
relatives under clauses first, secondly and thirdly, in  the new 
section 15(1). But under the old Act a sim ilar point came up for 
determ ination before a Division Bench of the Lahore High Court 
consisting of Chief Justice Abdul Rashid and Mr. Justice M ehar 
Chand M ahajan, In th a t case (Fateh M ohammad and another vs. 
Fateh M ohammad  (1), two suits by rival pre-em ptors w ere tried  in 
respect of the same sale. F irst suit was institu ted  by Fateh  
Mohammad, son of Ibrahim, who claimed the righ t on the  ground 
th a t he was a collateral of the vendor and th a t he was a proprietor 
in  the P a tti in  which the land was situated. The second suit was 
institu ted  by  Fateh  Mohammad, son of K alu and Sardar Ali. They 
claimed on the basis of their being co-sharers in  the K hata and also 
as owners in  the P a tti in which the land was situated. The tria l 
Judge held th a t the plaintiffs in  both the suits had equal pre­
emptive rights on the  ground of their being proprietors of the  Patti, 
and decreed both the suits to the ex ten t of one-half of the  land 
each. Fateh  Mohammad, son of Ibrahim  appealed against tha t 
decision. His appeal was allowed and a decree for the  entire  land 
w as passed in  his favour. Fateh  Mohammad, son of K alu and
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Sardar Ali filed two second appeals in the High Court. A learned 
Single Judge m aintained the  order of the  low er appellate Court 
and dismissed both the appeals. Against the decision, two letters 
paten t appeals were preferred, Allowing those appeals, M ahajan, J., 
delivering the judgm ent of the  Division Bench, observed: —

“.......... section 17(e) of the Act should be in terp re ted  in  a
m anner which m akes it  consistent w ith  the opening 
words of the section as w ell as w ith  section 15(b), 
Fourth ly  , In  other words when two sets of pre-emptors 
have an equal righ t of pre-em ption then  the construction 
placed on section 17 should be such as does not destroy 
the righ t of the one or of the other ...............In  m y judg­
m ent, clause (c) of section 17 has application only to  
cases w here two conditions are fulfilled, i.e., (1) where 
both sets of pre-em ptors are owners in  a sub-division, 
and (2) where both of them  are entitled to take  a share 
in the Sham ilat in a certain proportion. The clause, how­
ever, has no application where one set of pre-em ptors 
is not entitled  to share the Sham ilat in  any proportion 
w hatsoever w ith  the o ther set. In  other words, when 
the Sham ilat is divisible in  certain  proportions betw een 
both sets of pre-emptors, then  th is clause can be aptly  
applied. B ut w here one of the persons has a zero share 
or has no share a t all and is, therefore, not en titled  to 
share it in  any proportion w ith  his rival, in these circum­
stances, this clause ceases to have any application w hat­
soever. The only other clause th a t can govern such a 
case is clause (e) of the section. This is in  the  natu re  of 
residuary  clause. The basic principle of section 17 is 
m entioned in  its opening words and clause (e) states th a t 
ordinarily rival pre-em ptors having equal pre-em ptive 
rights w ill share equally  unless the  case falls w ith in  any 
one of the  clauses (a) to  (d). The view  th a t I  am  taking 
is also supported by the wording of clause (b) of section 
17. This clause deals w ith the claim of rival heirs. If 
a person is not an heir at all and he could not be one if he 
is en titled  to  a  zero share, then  clause (d) could no t be ap^ 
plied to such a case. Similarly, an owner in  a recognised 
sub-division w ith a zero share in  the  Sham ilat is no t en­
titled  to  share it  in any proportion w ith  his rival, and his 
case cannot fall w ithin the am bit of th a t clause. Once his
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righ t is conceded, under section 15, the section dealing with 
the exercise of the righ t cannot defeat him .”

Though by the subsequent am endm ents of the  Act, the pro­
visions of sections 15 and 17, which w ere under consideration of 
the learned Judges in  tha t case, have either been deleted or drasti­
cally modified, ye t the principle of in terpreting sections 15 and 17 
laid down in Fateh M ohammad’s case endures. Respectfully follow­
ing tha t principle, I would say th a t the present case falls under the 
residuary clause (e) and not under clause (b) of section 17. The 
reasons, as already observed, are two-fold; Firstly, any other in te r­
pretation would destroy the equal right of pre-emption given to  the 
b ro ther’s son of the vendor by section 15(l)(b) Secondly , and would 
also render section 13 meaningless. Secondly, under the first th ree 
clauses of section 15(l)(b) the righ t of pre-emption has been given to 
a few  specified relatives and not to “the heirs,” as such. It cannot, 
therefore, be said th a t the plaintiffs “claim as heirs” w ithin the  con­
tem plation of clause (b) of section 17.

For reasons aforesaid, I would allow this appeal w ith costs, 
holding tha t the four rival plaintiff pre-em ptors shall share the  suit 
land in equal shares under clause (e) of section 17 of the Act.

K.S.K.
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